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Wednesday’s jury verdict for $67 million
against TD Bank can only be viewed as a
setback for Greenberg Traurig’s attorneys
on the case, and a huge win for Miami
legal couple David Mandel and Nina
Mandel.

The Mandels and their small litigation firm
took on Goliath and won. The verdict is
nothing to sneeze at; experts I interviewed
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believe it is one of the first cases where
victims of a Ponzi scheme have
successfully sued a bank for aiding the
fraud.

Texas-based Coquina Investments alleged
that TD Bank (NYSE: TD) defrauded them
by allowing Ponzi schemer Scott Rothstein
to launder money at the bank and by
providing misinformation about their
accounts. The bank has denied the
allegations and pointed the finger at
Rothstein. U.S. District Judge Marcia
Cooke will now consider certifying the jury
verdict with a formal judgment.

The verdict included $32 million in
compensatory damages in $35 million in
punitive damages.

Greenberg Traurig's lead attorneys were
Holly Skolnick and Mark Schnapp.
Throughout the trial, I was asking myself if
the law firm and TD Bank may have
calculated that their best opportunity to win
this case is at the appellate level.

I asked the bank Thursday for additional
comment.

Spokeswoman Rebecca Acevedo said: “Yes, counsel was trying to preserve a basis to
appeal as the trial went on.” But she didn’t confirm if an appeal would be filed or not.

I watched this case for months and was in the courtroom for about half of the trial, which
started Nov. 1.

As I’ve reported, Greenberg Traurig made several motions for a mistrial, which were all
batted down by Cooke.

From my perspective, a turning point in the case came on the first day, when former TD
Bank regional VP Frank Spinosa testified.

The judge had previously decided Spinosa wouldn’t testify, but reversed herself at
Coquina’s request just before trial.

The issue was that Spinosa, Rothstein’s main contact with the bank, was planning to simply
take the Fifth Amendment against self-incrimination. TD Bank’s attorneys believed he
should not take the stand only for that. The impact of seeing a witness decline to answer
questions can be huge for a jury.

In most civil cases, a jury can draw a negative inference if a defendant takes the Fifth.
Cooke instructed the jury that they could draw negative inference from Spinosa’s refusal to
answer questions.

TD Bank made motions for a mistrial based on the fact that Spinosa took the stand, the
judge gave the instruction about the negative inference and Mandel asked questions of
Spinosa based on information provided by the bankruptcy trustee overseeing the Chapter 11
case of Rothstein’s former law firm. The trustee had actually agreed not to provide that
information to any litigation parties.

The most explosive allegation Rothstein made regarding Spinosa is that he bribed Spinosa
with cash. Mandel asked Spinosa about that, one of the 170 times that Spinosa took the
Fifth.
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I’m not an attorney, but motions for mistrial are, in many occasions, the precursor for an
appeal.

Other areas of conflict and dueling legal theories in the case included a last-minute dispute
over how the jury verdict form would parse out damage amounts, and a protracted dispute
over the bank’s production of internal fraud alerts.

In today’s economy and foreclosure crisis, many attorneys have told me banks face an
uphill battle in front of a jury. And several attorneys I spoke to also believe the appellate
court is much more conservative and likely to view the bank differently than the jury did.

The jury forewoman told me after the verdict that there was plenty of discussion about the
case and the verdict form, but she said most jurors agreed relatively early in deliberations
that the plaintiff had proven its case.

Whatever happens, TD Bank is now facing even bigger damage requests in additional
lawsuits related to Rothstein’s $1.2 billion scheme, including the so-called Razorback
complaint in Broward County Circuit Court.

William Scherer, the attorney for the Razorback plaintiffs, recently filed motion seeking
leave to pursue punitive damages against TD Bank and two hedge funds. Acevedo said
Thursday the bank will continue to vigorously defend itself against the claims.

Paul Brinkmann covers law, accounting, automotive, energy and environmental issues.
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